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Current Dopics. 


Judge Case, of the Court of Common 
Pleas, Hartford, Connecticut, recently over- 
ruled the demurrer of the defendants in a suit 
which had been brought against a manufac- 
turing company of that city, for alleged vio- 
lation of the so-called “Weekly Payments 
Law.” The defendant had raised the point 
that such a measure was “ class legislation, 
pure and simple, and of the most flagrant 
kind,” and further, that it impaired the obli- 
gation of the contract freely entered ito by 
the employes of the company. Judge Case 
said that while it was true that the plaintiff 
had deliberately contracted to accept fort- 
nightly payments, nevertheless, the legisla- 
ture possessed the constitutional power to 
restrict the right of a corporation to make 
Individual employers 
in Connecticut are not required to make 
weekly payments, but the power which cre- 
ates and sustains corporations — the legisla- 
ture—is at liberty to impose reasonable 
conditions in the interest of the community, 
and it cannot be deemed guilty of exercising 
arbitrary discriminations when it subjects 
corporations to burdens not placed upon in- 
dividual employers who enjoy no special 
privileges or immunities. Thus, instead of 
invoking the general police power of the 
State to justify weekly payment statutes, 
Judge Case puts it on higher grounds, viz.: 
That corporations are supposed to owe their 
life-giving franchises to the public needs 
subsérved by them, and that the law treats 
them not as agencies for private gain, purely, 
Vor. 56 — No. 24. 


such an agreement. 











but as servants of the community. It will be 
interesting to see whether the highest court 
of the State upholds this view. 


A commission is now, and has been for 
some time past, engaged in the revision and 
codification of the public statutes of Massa- 
chusetts. The commissioners consist of the 
Hon. Edward H. Bennett, dean of the Bos- 
ton Law School; the Hon. Chas. U. Bell, of 
Lawrence, and the Hon. Wm. M. Butler, of 
New Bedford. The preliminary work has 
been done on about 100 chapters. It is 
hardly to be expected that so difficult a task 
can be completed in less than three or four 
years, which would carry the work up to the 
year 1900. This is about the length of time 
required by similar commissions, appointed, 
one in 1832, to prepare the Revised Statutes, 
and another in 1855, to prepare the General 
Statutes, although the commission appointed 
in 1880 reported the draft of what is now the 
Public Statutes, in a much shorter time. 
But the number of laws to be consolidated 
and arranged increases with each successive 
revision. No great change in the arrange- 
ment or detail of the Public Statutes is con- 
templated by the commissioners. It is pro- 
posed, however, to insert marginal refer- 
ences, not only to the corresponding pro- 
visions of the Public Statutes, but also to the 
original and all earlier legislation on each 
subject, so that the reader will have before 
him all references necessary to an historical 
study of the statutes. The examination of 
this legislation, as well as of all the judicial 
decisions affecting the statutes, has been as- 
signed to the legal assistant and secretary of 
the board, Charles N. Harris, the editor of 
the recent supplement to the Public Statutes. 
It is also proposed in the report to the legis- 
lature, as an experiment, while retaining the 
division of the several subjects into chapters, 
to number the sections continuously 
throughout the book. This plan has been 
followed generally in other States, and it is 
thought to render citation of the statutes 
simpler, and to facilitate references given in 
the index. The report of the commissioners, 
as submitted to the legislature, will contain 
notes at the end of the several chapters show- 
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ing the changes that have been made and the 
reasons therefor, together with such recom- 
mendations as, in their opinion, will supply 
deficiencies in existing laws. The name of 
the new revision is not an unimportant fea- 
ture. It must be distinctive, brief and cap- 
able of abbreviation. For this purpose the 
commission has under consideration the title 
of “ Massachusetts Statutes.” Whether a 
partial report will be submitted to the legis- 
lature has not yet been decided. 


What is known as the “ Striking Lathers’ 
Case,” the first to be passed upon by the 
highest legal tribunal in that State, has just 
been decided by the Supreme Court of Cali- 
fornia. It involves important legal prin- 
ciples, and is certain to be quoted as a prece- 
dent. The official syllabi, for a copy of 
which we are indebted to the San Francisco 
Law Journal, gives a succinct statement of the 
facts in the case, that of People, etc.,v. James 
Holmes, Wm. Starr, D. Dunn, Wm. Dowl- 
ing, E. G. Woltz and W. McCoy, from which 
it appears that one Mars, and his son, lathers 
by: trade, were at work on the Shirley build- 
ing, at the corner of Fourth and Welch 
streets, San Francisco. The defendants 
(striking lathers), pursuant to a pre-deter- 
mined plan, came to the building where Mars 
and son were at work and endeavored to 
‘persuade them to quit work. They failed, 
whereupon they assailed Mars and son and 
forcibly and violently drove them from their 
work and from the building. The elder Mars 
had atheromatous veins, and the beating he 
received from the strikers caused a rupture 
and the formation of a blood clot on his 
brain, and, proximately, his death a few days 
afterwards. The defendants were convicted 
of “ involuntary manslaughter, not a felony.” 
Afterwards they moved for their discharge, 
and for a new trial, and the appeal was from 
the order denying both motions and from the’ 
judgment. Amongst other things the trial 


judge (Belcher) charged the jury that: “ No 
person has any right, by violence or unlawful 
means, to prevent another from exercising a 
lawful trade or calling, or from doing any 
other lawful act; and if two or more persons 
conspire together to prevent another person, 








by violence or unlawful means, from exercis- 
ing a lawful trade or calling, or doing any 
other lawful act, and while engaged in carry- 
ing out such conspiracy the conspirators 
commit a felony, * * * they are all li- 
able for the acts of any one of their number 
done in pursuance of such conspiracy.” The 
judge further charged that if there was suf- 
ficient evidence to satisfy the jury that the 
defendants were acting with a common pur- 
pose and a common design to commit a 
crime, and there was no proof of a previous 
combination or confederacy to commit the 
offense in question, nevertheless the conduct 
and action of the several parties and the parts 
they severally performed in the actual per- 
petration of the offense were sufficient to 
make the acts and declarations of each, from 
the commencement of the consummation of 
the offense, evidence against the others. The 
Supreme Court says the verdict clearly 
shows an intention to convict; that the words 
“not a felony,’ contained in the verdict 
should be rejected as surplusage, and the 
general verdict of “guilty of involuntary 
manslaughter ”’ should stand as the verdict; 
and where an affidavit purporting to be 
signed by eight of the jurymen was read in 
explanation of the verdict, upon a motion 
for a new trial, the court properly refused to 
consider it and properly regarded it as an 
attempted impeachment of the verdict, 
which it is well settled cannot thus be done. 
It was further héld that the defendants can- 
not, upon appeal, call in question the verity 
of their own bill of exceptions, and, if the fact 
was that the defendants were not all present 
at all stages of the proceedings, they should 
have made the fact clearly to appear, as error 
must affirmatively appear. When the evi- 
dence showed that the Lathers’ Protective 
Union held a meeting on the evening before 
the alleged homicide and passed the follow- 
ing resolution: “ Moved and carried that all 
members who will not work to-morrow meet 
at Sixth and Market to-morrow morning at 
eight o’clock, and appoint a committee to 
interview all non-union men. Charge made 
by Mr. Starr against Mr. Cahill, Trade 
Brothers and McCluskey, for violating the 
rules; referred to the executive committee ” 
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— conceding that this formal resolution, on 
its face, neither in terms nor by necessary 
implication, conveyed and intention to com- 
mit an unlawful act nor to commit a lawful 
act by unlawful means, it was still compe- 
tent to inquire into the subsequent conduct 
of the members of the union to ascertain 
whether or not there was a joint intention, 
not disclosed by the resolution formed at its 
passage or subsequently, to do an unlawful 
act or to do a lawful act by unlawful means; 
and how far the subsequent conduct of de- 
fendants went to establish a conspiracy and 
to what extent they were involved in it, 
whether that conspiracy had its origin at the 
meeting of the Lathers’ Union, or later, or 
at all, whether the crime alleged was com- 
mitted in pursuance of the conspiracy found 
to have been formed, or was the act of some 
of the persons present done “as a fresh and 
independent product of the mind of some 
of them, and outside of and foreign to the 
common design,’ were questions exclusively 
with the jury. The conspiracy element of 
the crime charged becomes important only 
as a means of establishing the commission of 
the crime charged; and it is in this view evi- 
dence was submitted to show a conspiracy, 
and the above instructions and following one 
were given defining it: ‘“‘ A conspiracy exists 
when two or more persons conspire to com- 
mit an unlawful act or to commit a lawful act 
by unlawful means.” Where the court 
charged the jury: “1. Before you can find 
any of these defendants guilty of the crime 
charged you must be satisfied beyond all 
reasonable doubt that the deceased came to 
his death by some act of violence committed 
upon him by these defendants, or some of 
them; ” “ 2. If you can account for the death 
of C. A. Mars upon any other hypothesis 
than that of the guilt of defendants, or any 
of them, you must do so, and acquit defend- 
ants;” and “3. If you are not satisfied be- 
yond all reasonable doubt as to the cause of 
the death of C. A. Mars, you must acquit the 
defendants ” — it was within the province of 
the jury under this instruction to adopt the 
hypothesis of spontaneous rupture, but they 
were not bound to do so; nor did this in- 
struction, taken as a whole, say to them that 





they might or must adopt any possible theory 
as to the cause of death, and it would not 
have been good law if it had. As to the ad- 
mission of one of the alleged conspirators to 
be used against another, the court says the 
rule is well settled that after the conspiracy 
is terminated, and the crime has been com- 
mitted, the admissions of co-conspirators are 
not admissible against others, but the facts 
and circumstances here raised a question for 
the jury to decide as to when the conspiracy, 
if any there was, terminated, and whether the 
acts of violence proven were not a part of 
the design to force the deceased to quit work, 
where some of the defendants had the day 
before the alleged homicide made the re- 
quest; on the next morning some of defend- 
ants again requested deceased to quit work, 
but he refused; and, when they came a third 
time, accompanied by a large force of men, 
the assault was made as soon as deceased 
came down off the scaffolding within reach. 
The contention that the court incorrectly in- 
structed the jury in an instruction wherein it 
stated the law as laid down in People v. 
Kelly, 55 N. Y. 565, and after stating the 
New York rule on the subject it failed to 
state whether it was the law in this State, 
cannot be maintained, as the jury must have 
accepted the statement as the law here, and 
if they did not, no injury could have arisen of 
which defendants could complain; it would 
only be in the event that it was bad law, and 
was followed, that harm could have followed. 
Where the court instructed the jury that 
“the law presumes that the natural and even 
possible consequences were intended by the 
author of the act. If of sound mind, the 
natural and proximate consequences. And 
if the act intended was unlawful, even the 
possible consequences. So if the act produces 
harm not intended, it holds him responsible 
for all the consequences; ”’ and this was pre- 
ceded by a correct statement of the rule of 
law in such case as this, taking the whole in- 


‘struction together, it cannot be said that it 


enlarges the correct doctrine by making a 
person liable for all possible consequences. 
The contention that the court erred in in- 


structing the jury that involuntary man- 
slaughter is killing “in the commission of a 
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lawful act, which might produce death, in 
an unlawful manner, or without due caution 
and circumspection,” cannot be maintained. 


According to the London Law Times, one 
of the causes which has already been argued 
and is now awaiting judgment in the House 
of Lords is that of Allen v. Flood, wherein 
the question is whether a threat on the part 
of the delegate of a trades union to order 
workmen to come out on strike, provided 
two non-union men were still employed on 
the works, and which resulted in the master’s 
dismissing the men, was such a course of 
conduct as gave the two discharged work- 
men a right of action for damages against 
the delegates of the union. “ The question,” 
says the Times, “ was argued before their 
lordships in the session of 1895 and was en- 
tered in the list of those cases waiting for 
judgment at the beginning of last session. 
The appeal had been heard before the lord 
chancellor, Lord Watson, Lord Herschell, 
Lord Macnaghten, Lord Morris, Lord Shand 
and Lord Davey. The judgment of the 
court, however, was not delivered, and the 
cause of the delay was said to have arisen 
from the fact that the lord chancellor and 
Lord Herschell differed. Of the five other 
noble and learned judges, two were said to 
agree with the conclusion arrived at by Lord 
Halsbury, and two with that put forward by 
Lord Herschell, and that the ‘ odd man out,’ 
so to speak, whose decision in fact would 
turn the scale, was Lord Shand. It is ex- 
pected that their lordships will deliver their 
reconsidered decision shortly, and their 
judgment is awaited with great interest, as 
it must affect all trade unions to no small 
extent throughout the country.” 





Hotes of Cases. 


A firm of wholesale druggists in the province of 
Quebec received an order for bismuth from an 
apothecary, but by mistake sent him antimony, 
which he in turn sold as bismuth, believing it to 
be that substance. A dose of antimony, in a pre- 
scription calling for bismuth, was consequently 
administered to a sick woman, with injurious ef- 
fects; and a suit for damages was brought against 
the firm from which the apothecary obtained the 
antimony in the first instance. The trial court de- 








cided that the firm was responsible for the injury, 
The Superior Court of Quebec held that there was 
no such legal relation between the original ven- 
ders of the drug and the injured person as to ren- 
der the defendants liable, but that the real respon- 
sibility lay with the apothecary. The Provincial 
Court of Queen’s Bench took the contrary view, 
saying that, although there was no contract, there 
was a liability. On November 12 the defendants 
applied to the judicial committee of the privy coun- 
cil in London for leave to appeal to that tribunal 
(which is the court of last resort for colonial 
cases), and special leave was granted. 





The Supreme Court of Illinois held, in the case 
of Niblack v. The Park National Bank, reported in 
the Chicago Legal News, that if a check be pre- 
sented for payment to a bank during business 
hours and the doors be closed, this is due diligence 
on the part of the holder of a check; and that it 
may be protested for nonpayment; that ‘had the 
maker himself presented the check the banker 
would have had the right to refuse payment, and 
could have appropriated his deposit to the payment 
of the indebtedness; that where a bank holds a de- 
mand note or a note past due, it has the right to 
charge such obligations up to the maker’s deposit 
account, and if it does so before a check drawn by 
the depositors is presented for payment, it will be 
entitled to hold the deposit against any check 
afterward presented. The court said that the ap- 
pellant, Niblack, a third party, presented the 
check, which amounted to the transfer of so much 
of the fund to him as the check called for, and no 
right of set-off existed in favor of the bank there- 
after; that the party presenting the check received 
it for value; that it had been drawn against a fund 
sufficient to pay it, belonging to drawer; that, 
taken in the usual course of business, it was 
clothed with all the rights which the customs of 
business gave it, for commercial transactions, and 
that when presented the fund still stood to the 
credit of the maker, and that it had no legal right 
then to refuse payment. The court further held 
that the fact that the comptroller took possession 
of the bank did not make any difference in the 
relation of the parties, the comptroller and the 
receiver afterward appointed by him having acted 
for the bank, and that since a banker’s lien does 
not extend to money and deposits when checks are 
presented by third persons, who are holders in the 
regular course of business, neither the comptroller 
nor the receiver had any right to make a transfer 
before the bank itself. 


The Supreme Court of Michigan has just ren- 
dered its opinion upon the vexed question as to the 
lengths to which the State may go in fixing rail- 
road rates. The court holds that “the fixing of 


rates is a legislative or administrative act, not 4 
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judicial one, and * * * the court cannot place 
itself in the shoes of the commission, and try de 
novo the question what are reasonable rates; and 
on appeal * * * the court can review the acts 
of the commission only so far as to determine 
whether the rates fixed by it are unreasonable and 
confiscatory, and to what extent, in much the same 
manner as an appellate court determines whether 
or not the verdict of a jury is excessive and to 
what extent.” The court further held “that in 
finding the amount of capital on which a corpora- 
tion had a right to earn a reasonable income, what 
it would cost to reproduce the property is the sole 
measure, not the securities issued upon it.” The 
rates fixed by the commission in the case under 
review were such as would produce 2% per cent. 
net income on the cost of reproducing the termi- 
nals, and five per cent. net income on the cost of 
reproducing the rest of the road, and the court 
held that, under the circumstances, that was a 
fairly liberal income, and the rates fixed by the 
commission were not disturbed. (Steenerson v. 
The Great Northern R. R. Co., 72 N. W. R. 713.) 


In Rush v. St. Paul City R’y Co., decided by the 
Supreme Court of Minnesota, in November, 1897 
(72 N. W. R. 733), it was held that where the gist 
of an action on trial is the condition of the locus in 
quo, or where a view of it will enable the jurors to 
better determine the credibility of the witnesses, or 
any other disputed fact, if, in such a case, jurors, 
without the permission of the court or knowledge 
of the parties, examine the locality for the express 
purpose of acquiring such information, their ver- 
dict will be set aside, unless it is clear that such 
misconduct could not have affected their verdict. 
The court expressed the opinion that this rule 
must be given a reasonable operation, and not ap- 
plied where there is only a possibility that the re- 
sult was influenced by the alleged misconduct. It 
was nevertheless held, applying the rule, that a new 
trial must be granted because of the action of two 
of the jurors in making independent and unauthor- 
ized examination of the locus in quo. 

The court said in part: “It cannot be tolerated 
that jurors should go on a private search for evi- 
dence in such cases, and make an inspection of 
their own accord, because the parties have no op- 
portunity of meeting, explaining or rebutting evi- 
dence so obtained. This rule must be given a rea- 
sonable operation, and not applied where there is 
only a possibility that the result was influenced by 
the alleged misconduct; but it is to be applied 
where the court cannot determine with any rea- 
sonable certainty whether the result was affected 
or not. (Koehler v. Cleary, 23 Minn. 325; Aldrich 
v. Wetmore, 52 Minn. 164, 53 N. W. 1072; Wood- 
bury v. City of Anoka, 52 Minn. 320, 54 N. W. 
187.) Now, in this case, the view of the jurors was 
not casual and incidental, but deliberately under- 


XUM 








taken with the admitted purpose of obtaining in- 
formation and evidence bearing directly upon 
niaterial questions in the case. It was a private — 
that is, personal — search for evidence not given in 
court. Their view of the locality was unauthor- 
ized, and without the safeguards which the statute 
(Gen. St. 1894, sec. 5372) has provided in order to 
secure a perfectly fair view. But it is urged by 
defendant that it is perfectly clear from the record 
that the result was not affected by the misconduct 
of the jurors, because the map of the place where 
the accident occurred, introduced by the defendant 
and admitted to be correct, showed everything 
which an actual view of the place could disclose. 
The record does not sustain this contention. The 
map was not introduced in evidence until near the 
close of the evidence, and after both jurors had 
examined the place of the accident. They obtained 
for themselves the evidence they desired upon the 
qvestions which seemed to have troubled them, 
and necessarily must have formed some opinion 
from such evidence as to how the questions should 
be decided, before the map was offered in evidence. 
Again, the map does not purport to give the ob- 
structions, if any there were, or the location or 
size of the window from which the witness Smith 
saw the accident, as claimed by her, or the houses 
on any other street in the vicinity other than Uni- 
versity avenue. The civil engineer who made the 
map testified, in substance, only that it was a cor- 
rect diagram of the streets at Marion and Univer- 
sity avenue, and that the distances marked thereon 
were ascertained by actual measurements, and were 
correct. The juror Haberman admits that he went 
to the place for the purpose of determining by his 
own personal observations what were the oppor- 
tunities of the witness for observing and seeing 
what she testified to in court as to the accident, 
and that he made such observations. That is, he 
sought and obtained by himself evidence to enable 
him to determine the credibility of the witness, and 
weight to be given to her testimony for the de- 
fendant as to the distance the car was from the 
boy at the precise time he fell upon the track. 
The same suggestions apply to the juror Bede. 
He sought and obtained for himself evidence that 
he might the better weigh the evidence given by 
the witnesses, and more justly determine from the 
censity of population in the vicinity of the acci- 
dent (not on University avenue alone) what would 
bz a reasonable rate of speed for the street cars to 
maintain at that point. The fact that the defend- 
ant, after the jurors had obtained this evidence for 
themselves, gave in evidence the map, and the fur- 
ther fact that the jurors state in their rebutting 
affidavits that their examination of the place of the 
accident had no influence upon them in arriving at 
a verdict, are not sufficient to enable any court to 
determine with any reasonable certainty whether 
the result was affected or not by their action. That 
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they honestly believed that it was not cannot be 
doubted; but their minds may have been uncon- 
sciously affected by what they saw. There can be 
no question that what was done by the two jurors 
may have ‘had an influence on their minds unfavor- 
able to the plaintiff. Their avowed purpose in 
making the. examination was to learn something 
proper for them to consider in coming to a ver- 
dict, and, having obtained the information sought, 
it would be strange, indeed, if it did not have any 
influence upon their minds in reaching a verdict. 





REMEDIES GOVERNING THE RIGHT TO 
FOLLOW PROPERTY WRONGFULLY 
TAKEN OR CONVERTED AS AGAINST 
See ESTATE, CONSID- 


HE non-transferability to the representatives of 

a deceased person of remedial rights that 
arise from the violation of a right “ intimately con- 
nected with his individuality” has been voiced by 
the common-law maxim, “ Actio personalis moritur 
cum persona.” This maxim has given rise to a fair 
quantity of criticism, in many cases deservedly 
pungent. A rule similar to this one prevailed in 
the Roman law, and it has been even conjectured 
that the word “ personalis”’ is probably mistaken 
for “ penalis.” If this be true, the maxim would 
certainly, while possessing higher scientific value, 
conduce to an augmentation of perspicuity in the 
construction and application of the rule. The rea- 
son that strictly personal actions should have been 
regarded as extinguished by our ancestors is prob- 
ably due, as some authorities maintain, to the ele- 
ment of individual vindictiveness brought into 
court by those pursuing remedies arising strictly 
personally. Accordingly, it was deemed unwise to 


perpetuate for and against the personal representa-. 


tives of the deceased an heritage of ignoble private 
revenge and hatred. Mr. Tyler has elegantly ex- 
pressed his opinion regarding the question thus: 
“ But with regard to injuries to the person, or to 
reputation, as assaults, slanders, malicious prose- 
cutions and other such wrongs, the common law, 
in its noble charity, covered the wrongs with the 
oblivion of the grave, and would not suffer actions 
for them to be brought by or against an executor 
or administrator.” The inability of our ancestors 
to separate the notions of wrong in a punitive 
sense, and restitution, largely. contributed to bring 
about the rigid enforcement of such a harsh rule. 
Still, while these primitive conceptions of justice 
have long since been modified by a series of stat- 
utes, a sound principle of ethics and law forbids 
the total abolition of the doctrines to which it has 
given birth. It may be instructive to examine a 
little more closely into these doctrines as embod- 
ied in various systems of substantive law and pro- 
cedure. 

In the Roman law actions by and against per- 








sonal representatives existed more liberally than at 
common law. The principle of compensation had 
also been evolved into a higher state of develop- 
ment. Poste (Addition of Gains, page 588) says: 
* The general rule relating to transmission’ (of 
actions) “is, that all actions are transmissible both 
actively, that is, to the heirs of the plaintiff, and 
passively, that is, to the heirs of the defendant, 
The exceptions are that, (1) as to active transmis- 
sion, vindictive actions (of which the type is actio in 
juriarum), i. e., actions brought to avenge wrong 
to the feelings rather than to repair wrong to the 
property, are not transmitted to the heirs of the 
plaintiff; and that, (2) as to passive transmission, 
penal actions, whether bilaterally or unilaterally 
penal (the latter sometimes called Rei persecutorie 
ex delicto), are only transmitted against the heirs of 
the defendant so far as the inheritance has been en- 
riched by his wrong.” Justinian (Book 4, 12) is to 
the same effect. Thus we perceive that many cen- 
turies before Bracton and Fleta one system of law 
had already worked out the principle of restitution 
in a partial form. Yet while permitting actions to 
be brought by heirs and executors in the interest 
of the inheritance, that is, actively, they experienced 
an insurmountable difficulty in suffering them to be 
brought against the personal representatives to the 
diminution of the inheritance, except where such 
estate had been unjustly enriched. This evidently 
points to the fact that the doctrine of restitution 
was recognized by the old jurists to be closely — 
frequently inseparably — connected with the idea 
of wrong, or the doctrine of technical tort. While 
affording practically free scope to remedies in the 
interest of heirs and personal representatives 
against a living defendant, they hedged about with 
exceptions the right of a plaintiff to recover against 
the estate of a deceased defendant damages for 
merely personal wrongs. They enunciated a the- 
ory of unjust enrichment, as a result of the Pra- 
torian jurisdiction, but undoubtedly, like our 
common-law judges, must have encountered con- 
siderable perplexity in defining and limiting the 
equitable spectre which they had invoked. 

The early decisions of English judges followed 
rigorously the barbarous rule that the Roman law 
materially modified. (Osborn v. Gillett [1873], 
L. R. 8 Ex. 88.) It is not necessary to discuss a 
long list of cases holding this doctrine. The well- 
known statute of 4 Ed. 3, c. 7 (1330), was the first 
exception permitting executors to sue in cases of 
trespass. This statute was very liberally construed, 
and was extended to all actions for injury to per- 
sonal property. The statute of 3 and 4 Will. 4, ¢. 
42 (1833), “actionable injuries to the real estate of 
any person committed within six calendar months 
before his death, may be sued upon by his per- 
sonal representatives, for the benefit of his per- 
sonal estate, within one year after his death. And 


a man’s estate can be made liable, through his 
personal representatives, for wrongs done by him 
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within six calendar months before his death ‘to 
another in respect of his property, real or per- 
sonal.’”’ (Pollock, Torts, *57.) Lord Campbell's 
act (9 & 10 Vict., c. 93 [1846]), entitled “ An act 
for compensating the families of persons killed by 
accident,” conferred a remedy on the personal 
representatives of a person whose death had been 
caused by a tortious act, or by such negligence or 
default that if death had not followed, that person 
might have maintained an action. This act being 
inadequate to the accomplishment of the end 
sought, the amending act of 1864 (27 & 28 Vict., 
c. 95), enlarged upon the former enactment as to 
afford any of the persons in whose interest the 
right of action is given the privilege of suing in 
their own names in case of the failure of personal 
representatives within six months to seek a rem- 
edy. But even these statutes fail to afford com- 
plete justice in many instances, even although a 
very liberal interpretation was adopted. The com- 
mon-law maxim remains still in active operation, 
and it is not for us to directly decide whether it 
should be abrogated. In most States of the Union 
it has, by a succession of statutory changes, been 
rendered substantially just. 

It is permissible frequently at common law to 
waive the tort, and sue upon the theory of unjust 
enrichment. But before proceeding to this prop- 
erly equitable remedy let us discuss that class of 
cases from the standpoint of tort, in which, re- 
gardless of the maxim, Actio personalis, a right to 
recover against the wrongdoer’s estate exists. 
Lord Mansfield, in Hambly the Trott, 1 Cowp. 
375, thus states the rule: “ Where property is ac- 
quired which benefits the testator, there an action 
for the value of the property shall survive against 
the executor.”” The maxim would apply in this 
class of cases were it not for the fact that the 
remedy is not one sounding in damages. It is brought 
for the specific recovery of goods, or the proceeds 
or the value of the property which, “ in the lifetime 
of the wrongdoer, could have been recovered from 
him.” It expressly excludes a recovery for the 
acquisition of damages, because of a wrong, al- 
though indirectly the wrongdoer’s estate may have 
been incidentally benefited, and this seems sound 
enough, since there are many cases in which, in 
one sense of the word, a tort-feasor’s property 
may be casually benefited as a result of the tort, 
and yet where it would be inimical to public policy 
to visit the wrong of the deceased upon innocent 
parties. And in principle and justice, although the 
damages that arise may be liquidated and specific 
ina case where casual and pecuniary enrichment 
has ensued, yet it is no less true that the tortious 
element is the predominating and sole ground of 
recovery in such a case as in an action for a com- 
mon assault or malicious waste. While it is true 
that no unjust enrichment has _ positively taken 
place, redounding to the profit of the wrongdoer 
in the latter instances, still no one can deny that 


XU 








the principle of equitable compensation should be 
invoked here as much as in the former cases, espe- 
cially where the earning capacity of the sufferer 
previous to his demise was essentially impaired. 
But the common law has consistently, at least, de- 
nied the remedy in tort in each class of cases. 

This leads us to the consideration of the case of 
Phillips v. Homfray (24 Ch. Div. 439, 454). That 
case may be summarized as follows: A converts 
and carries away coal from a mine under B’s land, 
and B sues for the value of the coal, and asks for 
damages. Pending the inquiries A dies. B can 
recover for the value of the coal, but not damages 
for the use of the passages through which the coal was 
conveyed, nor for injury resulting to the mines or the 
surface of the ground caused by A’s unlawful labor. 
This illustrates in a luminous manner the design of 
the common-law rule to prevent the estate from 
suffering because of the owner’s individual wrong, 
except for the purpose of insuring restitution, since 
if it were extended there would be no means of 
fixing a limit for the expansion of such a danger- 
ous doctrine. It would only be a question of time 
when torts of a purely criminal nature would be 
made to cast their responsibility upon personal 
representatives. The reasons for strictly defining 
this doctrine are to-day so practical as, in the ab- 
sence of statutory enactment, to prevent any court 
of last resort from granting a recovery in a similar 
case. 

And now it is proper to contrast this doctrine 
with the theory of compensation, where, through 
an election of remedies, the tort is waived and a 
recovery established in assumpsit upon a quantum 
meruit. To maintain an action against an executor 
or administrator by calling into operation the doc- 
trine of unjust enrichment, it is not only necessary 
that there should be indirectly a benefit to the estate 
of the defendant, but the plaintiff must not, by a mere 
substitution of one form of action for another, work 
a recovery. Confessedly, while it may seem at first 
anomalous that even in tort, which generally 
sounds in damages, no allowance for damages is 
made, and that but compensation is given upon a 
really equitable principle, yet this just application 
and limitation of the tort theory will forever pre- 
clude a recovery in assumpsit by a specious alter- 
ation of remedy. If the intention of the court to 
prevent recovery upon any but equitable grounds 
in tort is a sound precaution, it is certainly even 
truer and of greater force in precluding virtually 
damages in the action of equitable assumpsit, in a 
case like Phillips v. Homfray. We admit that the 
remedies of tort and assumpsit are not concurrent, 
but we furthermore contend that Phillips v. Hom- 
fray is not a case for the doctrine of election to 
apply, since if the plaintiff cannot recover in tort it 
would be absurd to hold that a waiver takes place. 
Therefore it is submitted that the elegant and 
scholarly work of Mr. Keener, at page 165 of his 
treatise on the law of quasi-contract, is founded 
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upon an inadequate conception of the doctrine of 
waiver of tort. He writes: “From an equitable 
point of view it would seem that wrongful user 
and not wrongful deprivation of another’s property, 
resulting in the enrichment of the tort feasor, 
should be the principle underlying the doctrine of 
waiver of tort,” and this, according to his views, 
applies whether the enrichment is positive or nega- 
tive. He entirely overlooks the fact that the re- 
covery in tort-in Phillips v. Homfray excludes 
altogether that aspect of the case which seeks 
damages because of a “ wrongful user ’’ — viz., for 
the tort itself. 

The opinion of Lord Justice Bowen, at pages 455 
and 456 of this case (which, by the way, Mr. 
Keener overlooks), confirms our view. “ Two 
illustrations can be given the above distinction 
with regard to the liability of executors. The pro- 
duce, proceeds or value of waste, equitable or 
legal, committed by a tenant for life, can be fol- 
lowed into the hands of his executors and retaken 
from them. If he has wrongly cut timber, the tim- 
ber or its proceeds or value can be followed. But no 
action for waste — permissive or voluntary —as such, 
lies against the executors of a tenant for life. By 
non-repairing a house, or by ploughing up ancient 
meadow the tenant for life may have indirectly 
benefited himself or saved his own pocket. But 
neither law nor equity recognize in this indirect benefit 
which he may have received any ground for proceed- 
ings against his creditors. A second illustration 
may be given of the distinction we have referred to. 
The rent or the produce or profits of land which 
have wrongfully been received by a person other 
than the rightful owner (as a rule, and subject to 
certain exceptions, that we need not now discuss), 
may be pursued by the rightful owner, and recov- 
- ered from the wrongdoer, or, if he be dead, from 
his estate. But there is a sense in which the term 
“ profits’ is used with reference to land, to repre- 
sent the unliquidated damages recoverable in re- 
spect of a trespass, as where an action for mesne 
profits is maintained to recover, not the rents or 
produce of land, or their natural equivalent, but 
compensation for the bare possession wrongfully 
taken and held of the land itself. An action for 
mesne profits in this narrower sense will not lie at 
common law. * * * As long as the maxim, Actio 
personalis moritur cum persona, is preserved by the 
law of this country, the line drawn is neither incon- 
venient nor unreasonable.”” The illustration cited by 
the learned judge must put at rest the contention 
that the doctrine of unjust enrichment applies heré, 
and even statutes enlarging this principle would 
work a radical and unwarrantable subversion of 
the common law. If it is a sound rule that the law 
should, in an action of tort, exclude the idea of 
damages for equitable reasons, to permit a recovery 
in equity would not only be ridiculously inconsist- 
ent, but destructive verily of equity itself. It is al- 
together fallacious to say that, because, in a sense, 








one “ negatively ” enriches the estate by saving ex- 

penditures (but through the direct commission of a 

criminal tort), equity should decree a recovery, in 

effect penally and in damages. Assuredly the 

maxim, Acquitas sequitur legem, is here pointedly 

applicable. ALEXANDER HIRSCHBERG. 
New York Ciry, Dec. 1, 1897. 


— — 


MAGAZINES FOR DECEMBER. 





The Christmas “ Harper’s”’ opens with a narra- 
tive poem by Gen. Lew Wallace, entitled “ The 
Wooing of Malkatoon.” The incidents take place 
in the far east, the characters are mainly of the 
Mohammedan faith, and the story is rich in Ori- 
ental coloring. The most conspicuous phenome- 
non in the modern magazine world is perhaps the 
tendency to adopt the best aims and methods of 
the daily press. The magazine writer of to-day is, 
so to speak, an edition de luxe of the newspaper 
reporter, and the most prominent of these is Mr. 
Richard Harding Davis. Mr. Davis’ article on 
“The Queen’s Jubilee” is an excellent example 
of reportorial writing carried to its highest pos- 
sible pitch. In spite of all that has been written on 
the subject, what Mr. Davis has found to say is so 
intimate, spirited and dramatic that the whole 
scene and circumstance of the greatest pageant of 
modern times is flashed upon the mind with a re- 
newed freshness. It has long been the custom to 
denounce the influence which the newspapers are 
wielding upon the literature of the country; yet 
tne vigor and dash of the best of our magazine 
writers was not learned by the study of the classics 
at college, but at the reporter’s desk. An article 
on “ George William Curtis at Concord.” by Mr. 
George Willis Cooke, is made up mainly of letters 
which, though written at the age of 20, are full of 
the wonderful charm which afterward pervaded the 
“Easy Chair.” A striking feature is a Lin Mc- 
Lean story, by Owen Wister, entitled “ Destiny at 
Drybone,” in which the various incidents and ad- 
ventures which have gone to make up the life of 
Lin McLean are brought to a dramatic close. 

The Christmas “ Century” reflects much of the 
holiday spirit. The opening article is “ Merry 
Christmas in the Tenements,” by Jacob A. Riis. 
Mr. Riis shows that even in the most poverty- 
stricken parts of the city gaiety and good-feeling 
are to be found at the Christmas season. The ar- 
ticle has many characteristic illustrations by Jay 
Hambidge. The late Gen. Francis A. Walker is 
represented by a paper on “ The Causes of Pov- 
erty.” W. Lewis Fraser writes a critical sketch of 
“A Religious Painter,” Fritz von Uhde, and a 
number of famous paintings by this artist are 
reproduced. In the series of wood engravings by 


T. Cole of “ English Masterpieces,” Gainsborough 
is the artist represented in this number, with criti- 
cal comment by Prof. John C. Van Dyke. A richly 
illustrated paper on “ Tennyson and His Friends 
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at Freshwater is written by V. C. Scott-O’Con- 
nor, and contains many new portraits of the 
Tennyson family, published with the consent of 
the present Lord Tennyson. Miss Eliza Ruhamah 
Scidmore tells of “ The Wonderful Morning-Glor- 
ies of Japan,” which are taking the place of the 
chrysanthemum in the affections of the Japanese 
people. Accompanying the article are illustrations 
of many striking varieties of the flower. “ Edwin 
Booth in London” is a paper by E. H. House, in 
the course of which is given a description of a 
notable visit paid by the actor to Charles Reade. 
There are six short stories in the number. 

The illuminated cover of “ Scribner’s”’ is an in- 
vitation to an appetizing Christmas feast. Our 
own Henry M. Carter furnishes the decorations 
for an important poem by Rudyard Kipling, which 
was written for his friend, W. Hallett-Phillips, of 
Washington, a few days before the drowning acci- 
dent which terminated his life. The poem is called 
“The Feet of the Young Men,” and is a stirring 
song of the hunting fever. James Whitcomb Riley 
recently came across a new Stevenson portrait in 
the possession of one of the latter’s kin in Indiana. 
He has written a sonnet, which, with the picture, 
showing Stevenson as he was in 1879, is a notable 
feature. More than a year ago A. B. Wenzell 
pair ted eight pastels to accompany a poem. “ The 
Poring of Vivette,” by J. Russell Taylor. These 
were sent to Paris, and the great wood engraver, 
Floriza, has translated them into color by means 
of three wood-engraved blocks for each picture. 
The result appears in this number. Walter 
A. Wyckoff, the college man who became 
a day laborer, concludes the first part of ‘“ The 
Workers ”’ with a description of life in a logging 
camp in the mounta'ns of Pennsylvania. During 
the year 1898 there will appear in “ Scribner's” 
Mr. Wyckoff’s narrative of his experiences in the 
congested labor market of Chicago. He was there 
in the Wcerld’s Fair year. The presidert of the 
Royal Academy, Sir Edward J. Poynter is thie 
subject of an elaborately illustrated article by 
Cosmo Monkhouse. The artist has selected for 
reproduction in this article a number of his unpub- 
lished sketches. There are short stories by Robert 
Herrick, Joel Chandler Harris, Clara E. Laughlin, 
Henry Van Dyck, Sarah Barnwell Elliott and Wil- 
liam Maquadier Browne. Maxwell Parrish, who 
drew the cover for this number, is a young Phila- 
delphia artist, whose illustrations in the Fiction 
Number of “ Scribner’s” last August won him 
immediate recognition for originality and clever- 
ness, 


The “ Review of Reviews” has several interest- 
ing features. Ernest Knaufft contributes an elabo- 
rate study of “John Gilbert and Illustration in 
the Victorian Era;” Dr. Clifton H. Levy tells 
“ How the Bible Came Down to Us,” with a num- 
ber of reproductions from ancient Biblical manu- 





scripts and printed texts; Lady Henry Somerset 
pays a tribute to the late Duchess of Teck; an 
English officer in the Indian service writes about 
the Ameer of Afghanistan; E. V. Smalley dis- 
cusses Canadian reciprocity, and Mr. Alex. D. 
Anderson summarizes the progress of the Ameri- 
can republics. There is also a twenty-three-page 
illustrated department devoted to the season’s new 
books, with an introductory chapter by Albert 
Shaw on “ Some American Novels and Novelists.” 
silicic 
CARL SCHURZ’S ESTIMATE OF DANIEL 
WEBSTER. 





N the November issue of Harper's Magazine 
Carl Schurz gives a notable estimate of the 
life, character and motives of that most complex 
of the American statesmen of the past genera- 
tion — Daniel Webster. In the course of the ar- 
ticle Mr. Schurz “Tn the house of 
representatives he attracted the attention of the 
world abroad by a stinging philippic against the 
‘Holy Alliance,’ in a eulogy on the Greek revolu- 
tion, and by a sober exposition of the Monroe doc- 
trine in a speech on the famous Panama mission. 
But his most remarkable achievement was an ar- 
gument against Henry Clay’s ‘ American system, 
tariff protection as a policy —the very policy 
which was destined to become the corner-stone of 
the Whig platform. Webster’s free-trade speech — 
for so it may be called — summed up and amplified 
the views he had already expressed on previous 
occasions, in a presentation of fundamental prin- 
ciples so broad and clear, with a display of knowl- 
edge so rich and accurate, and an analysis of facts 
and theories so keen and thorough, that it stands 
unsurpassed in our political literature, and may 
still serve as a text-book to students of economic 
science. But Clay’s tariff was adopted neverthe- 
less, and four years later Webster abandoned 
many of his own conclusions, on the ground that 
in the meantime New England, accepting protec- 
tion as the established policy of the country, had 
invested much capital in manufacturing enter- 
prises, the success of which depended upon the 
maintenance of the protective policy, and should 
therefore not be left in the lurch. For this reason 
he became a protectionist. This plea appeared 
again and again in his high-tariff speeches which 
followed: but he never attempted to deny or shake 
the broad principles so strongly set forth in his 
great argument of 1824. 


says: 


WeEBSTER’S REPLY TO HAYNE. 


Webster reached the highest point of his power 
and fame when, in 1830, he gave voice, as no one 
else could, to the national consciousness of the 
American people. Before the war of 1812 the 
Union had been looked upon by many thoughtful 
and patriotic Americans as an experiment —a 


promising one, indeed, but of uncertain issue. 
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Whether it would be able to endure the strain of 
divergent local interests, feelings and aspirations, 
and whether its component parts would continue 
in the desire permanently to remain together in 
one political structure, were still matters of doubt 
and speculation. The results of the war of 1812 
did much to inspire the American heart with a 
glow of pride in the great common country, with 
confident anticipations of its high destinies, and 
with an instinctive feeling that the greatness of the 
country and the splendors of its destinies depended 
altogether upon the permanency of the Union. 
The original theory that the Constitution of the 
United States was a mere compact of partnership 
between independent and sovereign common- 
wealths, to be dissolved at will, whatever histori- 
cal foundation it may have had, yielded to an over- 
ruling sentiment of a common nationality. 

“This sentiment was affronted by the nullifica- 
tion movement in South Carolina, which, under 
the guise of resistance to the high tariff of 1828, 
sought to erect a bulwark for slavery through the 
enforcement of the doctrine that a State by its 
sovereign action could overrule a Federal law, and 
might, as a last resort, legally withdraw from the 
‘Federal compact.’ Against this assumption 
Webster rose up in his might like Samson going 
forth against the Philistines. In his famous ‘ Re- 
ply to Hayne’ he struck down the doctrine of the 
legality of State resistance and of secession with 
blows so crushing, and maintained the supremacy 
of the Federal authority in its sphere and the in- 
dissolubility of the Union with an eloquence so 
grand and triumphant, that as his words went 
over the land the national heart bounded with 
joy, and broke out in enthusiastic acclamations. 
At that moment Webster stood before the world 
as the first of living Americans. Nor was this the 
mere sensation of a day. His ‘Liberty and 
Union, one and inseparable, now and forever!’ 
remained the watchword of American patriotism, 
and still reverberated thirty years later in the 
thunders of the Civil War. That glorious epoch 
continues to hold the first place among the monu- 
ments of American oratory. 


WEBSTER AND THE PRESIDENTIAL FEVER. 


“ Unhappily for himself, Webster was not satis- 
fied with the theatre of action on which his abili- 
ties fitted him for the greatest service, and on 
which he achieved his highest renown. At a com- 
paratively early period of his career he ardently 
wished to be sent as minister to England, and he 
bore a grudge to John Quincy Adams for his 
failure to gratify that desire. Ever since his 
‘Reply to Hayne’ had made his name a house- 
hold word in the country an ungovernable long- 
ing possessed him to be president of the United 
States. The morbid craving commonly called 
‘the presidential fever’ developed in him, as it 
became chronic. its most distressing forms, dis- 








ordering his ambition, unsettling his judgment, 
and warping his statesmanship. His imagination 
always saw the coveted prize within his grasp, 
which in reality it never was. He lacked the sort 
of popularity which, since the administration of 
John Quincy Adams, seemed to be required for a 
presidential candidacy. He traveled over the land, 
seuth and north and east and west, to manufacture 
it for himself, but in vain. The people looked at 
him with awe and listened to him with rapture and 
wonder, but as to the presidency the fancy and 
favor of the politicians, as well as of the masses, 
obstinately ran to other men. So it was again and 
again. Clay, too, was unfortunate as a presidential 
candidate. But he could have-at least the nomi- 
nation of his party so long as there appeared to 
be any hope for his election. 
even that. 


Webster was denied 
The vote for him in the party conven- 
tions was always distressingly small, usually con- 
fined to New England, or only a part of it. Yet 
he never ceased to hope against hope, and thus to 
invite more and more galling disappointments. 
To Henry Clay the could yield without humilia- 
tion; but when he saw his party prefer to him- 
self, not once, but twice and three times, men of 
only military fame, without any political signifi- 
cance whatever, his mortification was so keen that, 
in the bitterness of his soul, he twice openly pro- 
tested against the result. Worse than all this, he 
had to meet the fate —a fate not uncommon with 
chronic presidential candidates —to see the most 
important and most questionable act of his last 
years attributed to his inordinate craving for the 
elusive prize. 


THe Cause OF WEBSTER’S FAILURE. 


“The cause of this steady succession of failures 
may have been partly that the people found him 
too unlike themselves—too unfamiliar to the 
popular heart —and partly that the party mana- 
gers shrunk from nominating him because they 
caw in him not only a giant, but a very vulnerable 
giant, who would not ‘wear well’ as a candidate. 
They had, indeed, reason to fear the discussions to 
which, in an excited canvass, his private character 
would be subjected. Of his moral failings those 
relating to money were the most notorious and 
the most offensive to the moral sense of the plain 
people. In the course of his public life he became 
accustomed not only to the adulation but also to 
the material generosity. of his followers. Great as 
his professional income was, his prodigality went 
far beyond his means, and the recklessness with 
which he borrowed and forgot to return betrayed 
an utter insensibility to pecuniary obligation. 





With the coolest nonchalance he spent the money 
of his friends and left to them his debts for pay- 
This habit increased as he grew older, and 
severely tested the endurance of ‘his admirers. So 
grave a departure from the principles of common 
honesty could not fail to cast a dark shadow upon 
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his character, and it is not strange that the cloud 
of distrust should have spread from his private to 
his public morals. The charge was made that he 
stood in the senate advocating high tariffs as the 
paid attorney of the manufacturers of New Eng- 
land. It was met by the answer that so great a 
man would not sell himself. This should have 
been enough. Nevertheless, his defenders were 
grievously embarrassed when the fact was pointed 
out that it was, after all, in great part the money 
of the rich manufacturers and bankers that stocked 
his farm, furnished this house, supplied his table, 
and paid his bills.” ® 


READ THE STATUTES. 


F I were to be asked by a young man proposing 
to study law, with what work he should begin, 

my answer would be the above. As the Bible is to 
the theological student, so should the statutes be 
to the law student. I realize fully the indignant 
protests which will be heard against a proposition 
conflicting with all our preconceived notions re- 
garding the study of the law. Perhaps no less 
than nine-tenths of the lawyers advise their stu- 
dents to begin with Blackstone, and the other 
tenth with Kent. Such is the force of habit that 
they find it difficult to advise a method of study 
sO much at variance with their own apprentice- 
ship and the expectations of the world. The novice 
in the law is constantly asked how he is getting 
along with Blackstone, and of course he hates to 
confess that he has not read that celebrated author 
now canonized as the patron saint of the profes- 
sion; hence he expects, when he starts to reading 
law, that this famous work will first employ his 
mind. For all other reasons the time-honored 
custom of beginning the study of law with Black- 
stone’s Commentaries has continued till it has 
outlived its usefulness. To say that this work is 
the most thorough classification of the law and the 
most elegantly written of any text-book is to say 
very little in its favor, when it is admitted that a 
vast amount of it is obsolete. No person who 
reads only the text-books, such as Blaekstone, 
Kent, Chitty and Greenleaf, can have very vivid 
ideas of the law which they will be called upon to 
practice. With the divine right of kings, the the- 
ory that the king can do no wrong, primogeni- 
ture, the base of English land tenure, the doctrine 
that women are inferior to men so far as regards 
the right of property, personal liberty or personal 
security, we have nothing to do at the present 
time. As well adopt the theory of certain church- 
men that the Bible is not reliable, and expect the 
Bible student to gain comfort and instruction from 
its perusal as to expect the law student to take as 
his guide through the mazes of the law a text- 
book which all lawyers agree contains vast quan- 
tities of law repealed. amended and obsolete. 








What would become of our common school sys- 
tem if pupils were obliged to use text-books which 
their teachers knew were not to be depended 
upon; where the first book on geography placed in 
their hands would be one published in the middle 
of the last century, and a dictionary of the same 
period to consult as to the proper use of words? 
If is only in implicit confidence in the word of 
the text-book that the student can hope to make 
any real progress in his search after truth. The 
laws of England in the time of Blackstone are as 
much different from the laws of Illinois to-day as 
the astronomy of Galileo is from the astronomy of 
modern times. 


+ 


t is urged that to know the law it is necessary 
to study its origin. In a certain sense this is true, 
where the meaning is dependent upon some long- 
established custom or such law had in view some 
certain event of history. This sometimes occurs, 
but it is far better to use the ancient law books 
merely as reference books than to reverse the 
process, and incumber the mind with a thousand 
useless details of forgotten lore, in order that two 
or three of them may at some future time assist 
in the understanding of some obscurely worded 
modern law. The whole system is utterly opposed 
to rational methods of study in any profession, 
trade, or calling. What teacher in astronomy 
would start his pupils in their investigations by 
requiring them to master the astronomical works 
extant in Galileo’s time, or what doctor would 
require his students to study Galen, Hippocrates 
or AEsculapius, or what rhetorician would insist 
upon his students relying upon Johnson’s diction- 
ary to acquire the meaning of words? As well 
might the primary teacher begin his instruction by 
teaching the child to read Wickliffe’s Bible, be- 
cause the language there used is the foundation of 
the English language of to-day, or teach him how 
to write by having him learn the chemical con- 
stituents of the ink he uses. It is said that lawyers 
are by instinct or training the most conser- 
vative of business men. If so, it is easily under- 
stood how a system of instruction so absurd 
should retain its hold upon our profession. That 
a study of the ancient law writers may be profit- 
able to one who knows what is the law to-day I 
am not prepared to deny. 


But to begin the study of law by studying its 
origin is as devoid of common sense as for a 
farmer to learn his business by deep researches into 
the ancient methods of farming, a thorough inves- 
tigation into the different implements employed, 
the evolution of the mowing machine, a critical 
analysis of the history of the steam power that 
propels his thresher: an apprenticeship in a ma- 
chine shop to learn how bolts are constructed or 
ploughshares wrested from the forces of nature. 
Every one knows an ignorance of these matters 
does not interfere with good farming no more 
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than an ignorance of Saxon. German, Latin and 
Greek interferes with the correct use of the Eng- 
lish language, although from these sources mainly 
has our vernacular been developed. Except in the 
study of law the futility of minutely inquiring into 
the origin of present means is universally recog- 
nized. That task, properly belonging to antiquar- 
ians, has rightly no place in the methods of study 
to be pursued by the law student. Even theology 
recognizes more practical plans for the instruction 
*of its pupils. Instead of denying to them a perusal 
of the Bible, it makes this the base of all their 
researches, and all branches of learning are made 
subservient to the grand aim of enabling its stu- 
dents to understand the Scriptures. Hence He- 
brew and Greek are studied after the Bible has 
been perused. Dubious expressions are made 
clear by a subsequent acquaintance with the origi- 
nal tongues, ancient history and customs. As in 
the Bible there is much that needs no explanation, 
so in the statutes there is much that a layman can 
understand, and the means of elucidating technical 
phrases are so abundant in this day of encyclope- 
dias and law dictionaries that the running man 
may read. The statutes are a never-ending source 
of information to the student or the practical law- 
yer. The statute-book contains the United States 
Constitution, the State Constitution and the State 
laws. It is the sine qué non of every lawyer's 
library; it tells what the law actually is to-day, 
and if we fail to interpret it to our satisfaction we 
can resort then to the text-books or to the re- 
ports. This is what the lawyer has to do, and 
thus reverses the system adopted when he was 
striving to gain admission to the. bar. 
When he desires to find out what is the law he 
will look first to see what the statute says about it, 
and then at the reports which construe it. Not till 
these means are exhausted will you find him rum- 
maging through the text-books. Thus lawyers re- 
gard the ancient writers as merely reference books 
to be used when the written law furnishes no clue 
to the problems before them. An examination of 
the judicial decisions of the present day will be 
sufficient to convince the devotee of Blackstone or 
Kent that he is pursuing a shadow where he seeks 
the substance. The courts of appeal find that a 
vast number of their cases have little to do with 
the common law, but depend on the construction 
of statutes. How important then is it for the stu- 
dent to acquaint himself with the written law and 
the construction which has been placed upon it, 


instead of taking up ‘his time with laws long for-’ 


gotten and covered with the dust that has fallen 
thick upon the institutions, manners and customs 
unsuited to the requirements of the nineteenth cen- 
tury. Let him leave to the antiquary, study of the 
curious learning as the husbandman relinquishes 


to the geologist the task of investigating the struc- , 


ture and history of the soil he tills. —R. L. 
Walker, in the Chicago Legal News. 


PREFERRED CREDITORS. 

f{.HE provision of the Bankruptcy Law which 

sets aside a conveyance of property made with 
the view of preferring one creditor to anothe: 
(Bankruptcy Act, 1883, s. 48), frequently raises 
difficulties in practice, as the invalidity of the con 
veyance depends upon the state of mind of the 
debtor, and not upon the circumstance that cer- 
tain creditors are in fact preferred. Where there 
is no special indication of the motive which influ- 
enced him, it is natural to judge of his intention 
by the actual result, and the advantage given to 
the credit6rs taking under the conveyance may be 
sufficient proof that this advantage was the motive 
which influenced the debtor. But if he is exposed 
at the time of the conveyance to some special pen- 
alty or liability which the conveyance will avert, 
it is possible to attribute the conveyance to the 
desire of the debtor to save himself rather than to 
an intention to give an undue preference. This 


18 Q. B. D. 295), where the debtor had misap- 
propriated bonds which had been allowed by trus- 
tees to be in his custody, and shortly before his 
bankruptcy gave the trustees a mortgage on part 
of his property as an indemnity against any liabil- 
ity they might have incurred. It was held that the 
bankrupt’s dominant motive in creating the mort- 
gage was, not to prefer the trustee, but to save 
himself from exposure. A similar decision has 
been given recently by the Court of Appeal in 
New, Prance & Garrard’s Trustee v. Hunting (45 
W. R. 577; 1897, 2 Q. B. 19). One of the debtors, 
Prance, had committed various breaches of trust, 
and, two days before the bankruptcy of the firm, 
he conveyed property to trustees, upon trust to 
raise thereout a specified sum of money and apply 
it in making good the breaches of trust. The deed 
recited that he was desirous of rectifying the 
breaches of trust and of shielding himself as far as 
possible from liability for proceedings in respect 
of them. It was held that, although the result of 
the deed was to give a preference to the cestuis que 
trust over the other creditors, yet the dominant 
motive in the mind of the bankrupt was to avert 
the punishment to which he had exposed himself, 
and hence the conveyance was not impeachable. 
The case of New, Prance & Garrard’s Trustee v. 
Hunting also confirms the important difference 
which exists between an ordinary conveyance in 
trust and a conveyance in trust for creditors. Un- 
less the settlor expressly reserves a power of revo- 
cation, an ordinary conveyance in trust is irrevo- 
cable, notwithstanding that it has not been 
communicated to the beneficiaries. The convey- 
| ance makes the gift in their favor complete, and 
! 





puts it out of the power of the settlor to take 
away what he has bestowed (Ellison v. Ellison, 6 
Ves. 656). But under the doctrine of Garrard v. 
| Lord Lauderdale (3 Sim. 1, 2 Russ. & My. 451) 


was recognized in Ex parte Taylor (35 W. R. 143,. 
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a conveyance in trust for creditors stands in a dif- 
ferent position, and although the transfer of the 
property is complete, yet the property still remains 
under the control of the debtor until notice of the 
conveyance has been given to the creditors, or 
some of them. And it seems that the mere notice 
to the creditors will not take away the debtor’s 
power of revocation; there must, further, be evi- 
dence that the creditors have in some way relied 
on the conveyance, or have expressed their satis- 
faction with the arrangement (Harland v. Binks, 
15 Q. B. 713). At first sight it is not easy to see 
why a conveyance in trust for creditors should dif- 
fer in this respect from an ordinary trust, but the 
distinction has been put upon the ground that in 
the former the trust is not so much a final trust 
for the benefit of the creditors as an arrangement 
made by the debtor for his own personal conve 
nience and accommodation, and in Johns v. James 
(26 W. R. 821, 8 Ch. D. 744) it received the ap- 
proval of James, L. J. “If it were supposed that 
such a deed as that created an absolute irrevocable 
give him no opportunity of paying a creditor who 
happened at the time to be a creditor, the result 
might have been very often monstrous. It would 
give him no opportunity of paying a creditor wno 
was pressing; no opportunity of settling an action. 
no opportunity of getting food for himself or his 
family the next day, or redeeming property 
pledged.” But thowgh a conveyance in favor of 
creditors generally is thus revocable until accepted 
by them, the principle does not apply to a con- 
veyance in favor of a particular class of creditors, 
where, as in New, Prance & Garrard’s Trustee v. 
Hunting (supra), the object of the conveyance is 
to secure payment of their debts in any event. It 
‘s then not an “agency deed” —that is, a deed in 
which the trustee is an agent for the debtor — but 
an irrevocable conveyance in trust for the speci- 
fied creditors. — Solicitors’ Journal. 
in tp = 


STANDING MUTE ON ARRAIGNMENT. <= 


M\HE case of an accused person who, through 

natural infirmity, is unable to plead or to 
understand the nature of the proceedings, does not 
very often come before the courts. Such a case 
cecurred on the 6th inst., at Marylebone Police 
Court, when a man named Harris was charged 
before Mr. Curtis Bennett with having murdered 
his wife, and having attempted to murder his 
daughter, and with having attempted suicide. The 
result of the latter attempt had been a very serious 
wound in the throat, necessitating tracheotomy. 
As a result of the operation the prisoner was un- 
able to speak, and as he could neither read nor 
write, there was no method by which he could 
communicate with the outside world, though he no 
doubt understood the nature of the proceedings 
going on around him. It was stated that his throat 
was paralyzed, and that there was little hope of his 








being able to speak again. The learned magistrate 
said that this state of things appeared to raise an 
important question as to whether the accused could 
be put on his trial on a grave charge of this sort 
when he was unable to plead or to give instruc- 
tions to his solicitors. It appeared that the man’s 
friends had instructed the solicitor for the defense, 
and Mr. Curtis Bennett said that he would not stop 
the case at that stage. Consequently further evi- 
dence was taken, and the accused again remanded. 
It was alleged during the hearing that the prisoner 
was able to whisper, and in any case he could 
probably, when put to his plea, make a negative or 
affirmative sign with his head. But whether this 
be so or not, the case is a curious one, and hardly 
on all-fours with any to be found in the books. 

If, on being arraigned at the trial, the defendant 
does not answer, a jury must be sworn to try 
whether he is mute of malice or by the visitation 
of God. By 7 & 8 Geo. 4, c. 28, s. 2, the court 
may, upon the former finding, order a plea of not 
guilty to be entered. If the jury find that he 
stands mute by the visitation of God, the jury must 
then be sworn to inquire whether he can plead to 
the indictment. If they find that he can plead by 
signs, the plea can be demanded and be taken by 
signs. Lastly, the jury must find whether the 
prisoner can understand the proceedings. If the 
prisoner is found by them to be incapable of com- 
prehending the proceedings at the trial, so as to be 
able to make a proper defense, the court will direct 
the prisoner to be confined during her majesty’s 
pleasure. If, however, the jury find that the pris- 
oner understands the proceedings, the trial pro- 
ceeds in the ordinary way. The chief cases upon 
the subject are: R. v. Pritchard (7 C. & P. 303) 
and Reg. v. Berry (34 L. T. Rep. 590; 1 Q. B. 
Div. 447). Other cases are: R. v. Halton (R. & 
M. 78), R. v. Mercier (1 Leach C. C. 183), R. v. 
Steel (1 Leach C. C. 451), Reg. v. Whitfield (3 C. 
& K. 121), and Reg. v. Schleter (10 Cox C. C. 
409). The one point that none of these cases actu- 
ally decide is the very one that seems likely to 
arise by reason of the curious combination of cir- 
cumstances in the present case. What is to be 
done where the prisoner is mute by the visitation 
of God, and cannot plead or give instructions for 
his defense, but nevertheless can perfectly under- 
stand the nature of the proceedings? It would ap- 
pear that, in such a case. the court would be justi- 
fied in entering a plea of not guilty, taking care to 
inform the jury that nothing but the very clearest 
evidence of guilt should induce them to convict the 
prisoner, as he had to rely wholly on the exertions 
of others in the preparation and conduct of his de- 
fense. — Law Times (London). 


Judge Reagan, a candidate for the Texas sena- 
torship, is the sole survivor of Jefferson Davis’ 
cabinet. 
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THE CEREMONY OF OATH-TAKING. 


JN most continental countries, says the London 

Globe, the practice of kissing the book is un- 
known, the ceremony of oath-taking being more 
akin to the Scottish than to the English form. A 
French witness has a very simple ordeal to pass 
through before unfolding his tale. The judge, 
seated beneath a crucifix, says, “ You swear to tell 
the truth, the whole truth, and nothing but the 
truth,” and the witness, lifting up his right hand, 
answers, “I swear it.” In Austria a Christian 
witness is sworn before a crucifix between two 
lighted candles, and, holding up his right hand, 
says: “I swear by God the Almighty and All 
Wise that I will speak the pure and full truth, and 
nothing but the truth, in answer to anything I 
may be asked by the court.” Jewish witnesses, 
while using the same words, add to their solem- 
nity by placing their hands on the page of a Bible 
on which is printed the third commandment. A 
Belgian witness swears to be veracious in these 
words: “I will speak the truth, the whole truth, 
and nothing but the truth, so help me God and all 
the saints.” In Italy the form is much the same, 
but the use of the Bible imparts a greater degree 
of seriousness to it. “I swear to tell the truth, 
the whole truth, and nothing but the truth,” ex- 
claims the Italian witness, resting his hand upon 
an open Bible. The Spanish oath is more elab- 
orate. The witness, kneeling on his right knee, 
places his hand on the sacred book, and being 
asked by the judge. “ Will you swear by God and 
by these holy Gospels to speak the truth to all you 
may be asked?” answers, “ Yes, I swear.” There- 
upon the judge says: “ Then if thus you do, God 
will reward you, and if not, will require it of you.” 
In some parts of the country the ceremony is dif- 
ferent. The witness forms a cross by placing the 
middle of his thumb on the middle of his fore- 
finger, and kissing his thumb —a practice which 
would probably be very familiar to some English 
witnesses — exclaims, “ By this cross I swear.” 
The most curious European oath is administered 
in Norway. The witness raises his thumb, his 
forefinger and his middle finger. These signify 
the Trinity, while the larger of the uplifted fingers 
is supposed to represent the soul of the witness, 
and the smaller to indicate his body. Before the 
oath is taken a long exhortation is delivered, the 
most material parts of which are as follows: 
“ Whatever person is so ungodly, corrupt, or hos- 


tile to himself as to swear a false oath, or not to 


keep the oath sworn, sins in such a manner as if 
he were to say: ‘If I swear falsely, then may God 
the Father. God the Son, and God the Holy 
Ghost punish me. so that God the Father, who 
created me and all mankind in His image, and His 
fatherly goodness, grace and mercy, may not 
profit me; but that I, as a perverse and obstinate 
transgressor and sinner, may be punished eter- 








nally in hell. * * * If I swear falsely, then may 
all I have and own in this world be cursed; cursed 
be my land, field and meadow, so that I may neve: 
enjoy any fruit or yield from them; cursed be my 
cattle, my beasts, my sheep, so that after this day 
they may never thrive or benefit me; yea, cursed 
may I be and everything I possess.’” If the law’s 
delay is among the grievances of the Norwegians 
it would not be difficult to trace it to the “ good 
mouth-filling oaths” that precede the real busi- 
ness of their courts. For real picturesqueness in 
oath-taking, the courts of less civilized countries 
must be visited. Like the soldier in Jaques’ 
familiar speech, they are “full of strange oaths.” 
The people who have shown themselves to be 
most resourceful in the making of oaths are the 
Chinese. Slicing off a cock’s head is one mode ot 
impressing a Chinaman with the importance of 
telling the truth: breaking a saucer is another: 
blowing out a lighted candle is a third. The be- 
heading of the cock is supposed to represent the 
fate of the liar; the cracking of the saucer and the 
extinguishing of the candle indicate what will 
happen to the soul of the witness who does not 
tell the truth. In Mahomedan countries every 
witness holds the Koran in front of him, and 
bends down until his forehead touches the sacred 
volume. The position of the body is of the ut- 
most importance in most countries, but in none 
has superstition left the supreme conscientiousness 
that distinguished the Irish witness in the days of 
the Brehons. He took three separate oaths, the 
first standing, the second sitting, and the third 
lying, as these were the positions in which his life 
was spent. Many Indians are sworn on tigers’ 
skins, in the belief that if they defile their lips 
with lies their bodies will become food for tigers. 
while others stand upon a lizard’s skin, and ask 
that their bodies shall be covered with the scales 
of the reptiles if they forswear themselves. The 
Burmese witness, who requests to be destroyed 
in no fewer than five different ways if he is guilty 
of perjury, is not content that the punishment 
should fall upon himself alone. He includes his 
relations. “ Let us be subject,” he prays, “to all 
the calamities that are within the body, and all 
that are without the body. May we be seized 
with madness, dumbness, deafness, leprosy and 
hydrophobia. May we be struck with thunder- 
bolts and lightning, and come to sudden death.” 


Legal Hotes of Pertinence. 


= 





The Wyoming Supreme Court has decided that 
foreign-born citizens, in order to vote, must be 
able to read the Constitution of the State in 
English. 


The post-office department at Washington has 
notified Postmaster Van Cott, of New York, that 
newspapers and other periodicals containing ad- 
vertisements of schemes offering prizes by chance 
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will be excluded from the mails. 
fies such advertisements as the 
contests. 


The order speci- 
“ missing letter” 


In Mexico the law’s delays are less vexatious 
than in the United States. Indeed, one hears 
nothing at all about delay in the administration 
of Mexican justice. A short time ago a paymaster 
went down into Sonora with between $6,000 and 
$7,000. He stopped over night at a ranch, where 
he was robbed and murdered. The robbers were 
caught by the local police, but the magistrate dis- 
charged them. Then the government took a hand 
in the affair. The robbers were caught again and 
shot immediately. The magistrate who acquitted 
them was also shot. The watchman at whose 
house the robbery occurred was shot. Some dis- 
tant accessories after the fact were shot. In all 
sixteen men were shot. — San Francisco Call. 


The Indiana Supreme Court holds that the stat- 
ute making it the duty of the prosecuting attorney 
to sue for and recover in the name of the State for 
the benefit of his wife or minor children all sums 
of money lost by any person at gambling, for 
which he neglects to sue within six months, is 
constitutional. The court says that the title to 
money won at gambling never vests in the winner; 
also that the giving of the property to the loser’s 
wife instead of to himself, when it is recovered, 
does not infringe his rights, because he cannot be 
entitled to compensation for property to which he 
has no right. The case was that of Mrs. Nellie 
A. Walley, who recovered a judgment in the Cir- 
cuit Court for $5,414.80 lost by her husband at a 
faro game. 

The case of Joseph E. Kelley, who has pleaded 
guilty to an indictment for murder, charging him 
with the killing of Joseph Stickney, cashier of the 
Great Falls National Bank, calls attention to a 
peculiarity in the criminal procedure of New 
Hampshire. The public laws of that State require 
a person indicted for a capital crime to be tried 
before two justices of the Supreme Court; but he 
may be arraigned before the court when held by 
one justice, and if he plead guilty, the court as 
thus constituted may impose sentence upon him. 
Uuder such circumstances, however, it becomes 
the duty of the judge, in a murder case, to deter- 
mine whether the prisoner is guilty of murder in 
the first degree or murder in the second degree. 
In New Hampshire all murder committed by 
poison, starving, torture of other deliberate and 
premeditated killing, is murder in the first degree, 
and is punishable by death, to be inflicted by hang- 
ing. Murder in the second degree is punishable by 
imprisonment not exceeding thirty years. 


The so-called Railroad Mileage Book Law, 
passed by the New York legislature of 1895, will 
be subjected to a test as to its constitutionality. 
The law was made to compel all railroads operat- 





ing over 100 miles of track in this State, and 
which charged over two cents a mile, to sell mile- 
age books at the rate of two cents a mile. Most 
of the roads have complied with the law. After 
the law was passed, and before the Erie resumed 
the sale of the books, A. F. Beardsley, of Elmira, 
made application for a book, and it was refused. 
He brought an action against the company, in 
which he seeks to recover $50, the penalty estab- 
lished by the legislature for refusal to comply with 
the law. Later the Erie resumed the sale of the 
books, but Mr. Beardsley refused to discontinue 
the action, stating that he will test the constitu- 
tionality of the law. The Erie is equally anxious 
to test the law. The case has just been filed with 
the Court of Appeals as an appeal from a decision 
of the lower court affirming the constitutionality 
of the law. 


In June a French surgeon, named Lassalette, 
was convicted in Paris of malpractice for leaving a 
pair of forceps in the body of a patient upon 
whom he had operated for the removal of a 
fibroid growth by laparotomy. The patient died, 
and the forgotten instrument was discovered at 
the post-mortem. The defendant was sentenced 
to pay a fine of 500 francs and be imprisoned for 
three months. He appealed from this judgment. 
A French Court of Criminal Appeal possesses 
powers unknown to our system of jurisprudence. 
One of them is the power to increase the punish- 
ment imposed by the trial court. This power was 
exercised in the present instance, and a month 
was added to the appellant’s term of imprison- 
ment. The statement is made by a prominent 
medical man that so great is the liability to acci- 
dents of this sort that careful surgeons always 
insist upon counting all the instruments and 
sponges in the operating-room before the opera- 
tion, and then just before the wound is sewed up. 
so as to guard against any such misadventure as 
occurred in this French case. 


The (Norfolk) magistrates have 
given their decision in a case involving the legal- 
ity of plucking geese alive, says the London Law 
Times. A Lincolnshire farmer, named Whitwell, 
of Holbeach Drove, and a Norfolk farmer, named 
Mendham, were charged by the Society for the 
Prevention of Cruelty to Animals with causing 
cruelty to geese by plucking them alive. It was 
alleged that the geese were plucked almost naked, 
and then turned out into an open field and it was 
contended that this inflicted gross cruelty. It was 
stated that the practice had almost been stopped, 
except in Lincolnshire and certain parts of Nor- 
folk. The defense was that there was no cruelty 
in plucking geese at the proper season, if reason- 
able care were used, and it was stated that the 
plucking of these geese rendered the flesh more fit 
as an article of food. It was also argued that the 
stopping of the practice would considerably inter- 
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fere with the down industry, and already the trade 
was being diverted abroad. The bench dismissed 
the cases, with costs against the society. The 
same point has on several occasions been before 
the Lincolnshire justices, and conflicting decisions 
have been given; but in the more recent cases the 
prosecutions have failed. 





English Aotes. 


Sir Charles Edward Pollock, baron of the 
Queen’s Bench Division of the High Court of 
Justice, died on November 22, in his seventy-fifth 
year. Baron Pollock was born October 31, 1823, 
the fourth son of the Right Hon. Chief Baron Pol- 
lock. From 1841 to 1844 he was private secretary 
to his father, then attorney-general. He was made 
a queen’s counsel in 1866, baron of the exchequer 
in 1873, justice of the Exchequer Division of the 
High Court of Justice in 1875, and in 1879 was ap- 
pointed to the Queen’s Bench Division with the 
rank of baron of the court. 


Judicial farewells in the form of a public func- 
tion are of doubtful advantage, says the Law 
Times. Almost necessarily in the majority of 
cases they involve conventional compliments of 
doubtful veracity, and the art of the advocate who 
is the spokesman of the profession is required to 
avoid skating where the ice is too thin. Viscount 
Esher’s good-by was about as satisfactory as a 
ceremonial of this nature can be. The profession 
evinced that respect for him which they all enter- 
tain, and his lordship expressed himself happy in 
that testimony, coupled with her majesty’s mark of 
approval of his legal career. The London Law 
Journal, with characteristic frankness, adds these 
words to its good wishes for the retired jurist: “ It 
must not be supposed that all Lord Esher’s quali- 
ties are fit subjects for imitation by every member 
of the judiciary. The lightning-like rapidity with 
which he made up his mind, the superficial 
brusquerie with which he interrupted and practi- 
cally silenced what he deemed irrelevant argu- 
ments, the indifference which he manifested to the 
grace of literary expression, were all very well in 
him. But we should not welcome a general devel- 
opment of these qualities among English judges, 
whose abilities are of a kind different from those 
with which Lord Esher is endowed.” 

There are thirty-six superior judges in the prov- 
ince of Quebec, while all England, with a popula- 
tion of 30,000,000, has only twenty-eight. 
comes nearer to Quebec in judicial numbers, there 
being seventeen superior judges to a population of 
about 5,000,000. 

The Gray’s Inn Moot Society held a moot in 
Gray’s Inn Hall on Monday, November 22, before 
Mr. J. G. Butcher, Q. C., M. P., when the follow- 
ing question was argued: “In 1890, A granted to 
B a lease for ninety-nine years of a plot of land 
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with brewery buildings and premises on it. The 
lease was in the usual form of leases of land with 
buildings on it. The general words were: ‘ To- 
gether with all ways, drains, streams, water-courses, 
rights, easements and appurtenances to the prem- 
ises belonging or therewith usually held or en- 
joyed.” Within two years from the date of the 
lease, B, with the sanction of A, for the purpose of 
obtaining the water necessary for the use of thie 
brewery, sunk wells on the premises, and pumped 
up water to the brewery. This continued until the 
wells were deprived of water as mentioned below. 
In 1894, A granted a lease to C for ninety-nine 
years of an adjoining plot of land with a dwelling- 
house on it. The lease was in the same form as 
B’s lease, except that C’s lease contained what B's 
lease did not contain, a covenant by the lessee 
against sinking wells on the demised premises. 
C had full notice of B’s lease. In 1895, C sunk a 
well on the premises comprised in his lease, and 
commenced pumping water out of the well and dis- 
charging it into an adjoining river. The effect is 
to intercept underground waters, which would 
otherwise have percolated through the strata and 
reached B’s wells. The result is that B’s wells are 
rendered useless and B is seriously injured in his 
business. B can obtain water for his brewery else- 
where, but at considerably increased cost. The 
sole object of C in thus acting was to injure B in 
his business. A refuses to interfere in any way. 
B brings an action against A and C for an injunc- 
tion and damages. Will he succeed to any and 
what extent? ” 


Legal Zaughs. 


The telegraph reports a good story on Hon. 
J. N. Dean, of Xenia, probate judge of Greene 
county, Ohio, who, in making out the papers for 
committing a man by the name of J. W. Murphy 
to the insane department of the county infirmary, 
absent-mindedly inserted his own name in the 
papers where that of the crazy man’s should have 
appeared, and the mistake was not discovered 
until Constable Matthews presented Murphy at 
the infirmary. The officer then came back to 
town and informed the judge that he had proper 
papers for his commitment to a mad-house, and 
asked if he would go quietly or would have the 
handcuffs on. The judge altered the papers and 
grimly remarked that he would beg to be excused 
just now. 





A counsel thought that he would overcome Lord 
Norbury on the bench. So on one day when 
Lord Norbury was charging a jury, and the ad- 
dress was interrupted by the braying of a donkey, 
“What noise is that?” cried Lord Norbury. 
“*Tis only the echo of the court, my lord,” an- 
swered Counselor Readytongue. Nothing dis- 


concerted, the judge resumed his address; but 
soon the barrister had to interpose with technical 
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objections. While putting them, again the donkey 
brayed. “One at a time, if you please,” said the 
retaliating joker. — Law Times (London). 

On looking, writes a correspondent, over the 
files of an old newspaper, the Dublin Evening 
Post, I alighted in the issue for August 24, 1797, 
on a paragraph which records a specimen of Lord 
Thurlow’s caustic wit, which is, so far as I am 
aware, unknown to the present generation. The 
disinterred paragraph of one hundred years ago is 
as follows: “ Anecdote of Lord Thurlow. Some 
years ago, when this nobleman was chancellor 
(Lord Thurlow resigned the great seal in 1792), 
a young barrister, the first time of his appearance 
before the placid countenance of his lordship, ad- 
dressed the court in these words: ‘I humbly move 
your Lordship in a cause of Smith against Jack- 
son for a common (for commission) to examine 
His lordship, with the utmost sang 
froid, asked if there were many witnesses. The 
barrister replied there were. * Why, then, said his 
lordship, ‘take Salisbury Plain.’ ” 


witnesses.’ 


—_ > — — 


Aotes of Recent American Aecisions 


Evidence — Illegitimacy — Burden of Proof. — 
Wherever a question of legitimacy arises, the child 
whose origin is in question is presumed to be 
legitimate until shown to be otherwise, and the 
burden of proving illegitimacy rests upon the party 
alleging it. (In re Matthews’ Estate [N. Y.], 47 
N. E. Rep. gor.) 

Gift — Perpetuities.— Testator gave national 
bank stock to the bank’s cashier, in trust to dis- 
tribute the dividends to designated employes dur- 
ing the corporate existence of the bank, “ either 
under its present charter, or by virtue of any re- 
newals or extensions thereof.” The bank was in- 
corporated on June 19, 1865, for the period of 20 
years, and its existence was extended 20 years 
under the Federal law of 1882. Testator died in 
November, 1891, and no law then or has since ex- 
isted authorizing any further extension. Held, that 
the gift violated the rule against perpetuities, and 
was void, in that the trust might not be com- 
pletely performed’ in 21 years. (Siedler v. Syms 
[N. J.], 38 Atl. Rep. 424.) 

Post Nuptial Agreement— Release by Each 
Party of All Interest in Property of Other — Hus- 
band Died Intestate and Without Issue — Widow 
May Inherit Property of Husband. — A husband 
and wife made and entered into an agreement of 
separation, whereby the husband conveyed to the 
wife certain real estate, paid her $500 in money 
and allowed her to remove her own furniture, and 
both then stipulated that “each party releases any 
and all claim, right, title or interest, either vested 
or contingent, in or to any property, present or 
future acquired, belonging to the other.” The wife 
survived the husband, who died intestate and with- 





out issue, leaving certain real estate, subject to 
descent as nonancestral property under the pro- 
visions of section 4159, Revised Statutes. Held, 
that the effect of the language was to give to the 
husband of the wife the full dominion of his own 
property, with power to dispose of it by will or 
otherwise, without the assent of the wife during 
her life, but did not affect her right to inherit from 
him as his widow any property of which he died 
seized. (Smith v. Smith et al., Ohio Sup. Court. 
Decision in full in Ohio Legal News, Nov. 29, 
1897.) 


HAotes of Recent English Arccisions. 





Railway Company — Negligence — Liability for 
Defect in Wagon While Used by Another Com- 
pany. — The G railway company had a contract 
for the haulage of coals from their-goods yard at 
D over a private line to some gas-works. The coal 
arrived at D either over the line and in the wagons 
of the G company, or over the line and in the 
wagons of the C company. In the latter case the 
wagons were not unloaded at D, but the C com- 
pany permitted the G company to take their wag- 
ons over the private line to the gas-works. While 
the G company were so using wagons of the C 
company, the husband of the respondents, who 
was in the employment of the G company, was 
killed, in consequence, as was alleged, of a defect 
in the brake of one of the wagons of the C com- 
pany. Held, that the C company were not liable. 
Judgment of the Court of Session in Scotland (24 
Ct. Sess. Cas. 4th series, 429) reversed. (Caledon- 
ian Railway Company v. Warwick [H. of L. Chan- 
cery Div.], L. T. Adv. Rep., Nov. 20, 1897.) 

Husband and Wife—Restraint on Anticipation— 
Mortgage by Wife of Life Interest to Pay Debts of 
Husband — Order of Court Removing Restraint 
on Anticipation — Benefit of Wife. — A married 
woman was entitled under her grandfather’s will 
to a considerable income during her life, for her 
separate use, with a restraint on anticipation. In 
1882, in order to pay the large debts of her hus- 
band and of their joint establishment, she mort- 
gaged her life interest and a policy upon her life 
to secure an advance of £23,000. In 1887 she ef- 
fected a further mortgage of her life interest and of 
a policy on her life to secure another £22,000 for 
the same purpose. In both instances the restraint 
on anticipation was removed, with the sanction of 
the court, upon evidence that it was for the benefit 
of the wife; and no reservation of any remedy 
against the husband was made in the order, nor 
was any condition imposed upon him. The mon- 
eys so obtained were applied in payment of the 
husband’s debts. In 1893 the husband and wife 
separated by common consent. The wife now 


brought an action against her husband, claiming 
to be indemnified by him in respect of the moneys 
Kekewich, J., held that 


raised to pay his debts. 
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the wife’s claim failed. When a wife’s life estate 
was made available for raising money for the pay- 
ment of the husband’s debts by removing the re- 
straint on anticipation with the sanction of the 
court, it was inconceivable that either she or the 
court intended that a remedy should be reserved 
over against her husband, when no such reser- 
vation was made by the order of the court giving 
such sanction. (Paget v. Paget [H. C. of J.], So- 
licitors’ Journal, Adv. Rep., Nov. 20, 1897.) 


. 


Bew Books and Aew Editions. 





A Treatise on the Modern Law of Real Estate. 
By Frank S. Rice. 


In this work Mr. Rice, who has done much for 
legal literature, through his elaborate and highly 
successful treatise on “Civil and Criminal Evi- 
dence,” and as the editor of the Probate Reports 
Annotated, has placed the profession under still 
further obligations to him. In the wilderness of 
modern adjudication, the great task of a text- 
writer in this realm is to extract from the varied 
ferms of expression in cases involving always a 
different congery of facts, a consensus of opinion 
upon a particular proposition. To state what the 
law at least is, on a selected set of facts, is com- 
paratively easy; but to follow the law out to its 
extreme margin with all its deviations and sinuosi- 
ties is more difficult. In this arduous task Mr. 
Rice has been eminently successful. The work is 
particularly well balanced with respect to the at- 
tention paid to the several topics. The author has 
stated with great care the old propositions that 
have attained the dignity of settled law, with well- 
selected citations, giving broader attention to the 
propositions concerning which the courts are still 
at variance. To the latter class of questions, and 
the marginal ground that outlie the settled realm, 
the author has devoted much study and research. 
The drift and trend of decisions are followed with 
full annotations of the subject. The statements of 
the text are amply sustained by authorities with- 
out the fault of undue padding. It is grounded 
upon State and Federal decisions, and is, therefore, 
pre-eminently American. The avowed purpose of 
the author not to argue the law, but to state it, is 
well met. The author has been able very much to 
abbreviate the volume by avoiding a repetition of 
the same propositions under cognate topics. 
“ Waste,” for instance, is treated exhaustively in 
one chapter without a needless repetition under 
“ Remainder,” “ Reversion,” “ Estates for Years,” 
etc. The work is vigorous in diction, and carries 
with it a conviction that the author thoroughly 
comprehended his subject, and has elaborated it 
with the facility of large experience. Nearly 6,000 


illustrative cases, mostly from appellate courts of 
this’country, have been examined and listed. The 
book contains 960 solid octavo pages of text, with 








innumerable fine footnotes and references, and an 
elaborate index of over 50 pages. 

It has already been adopted as a text-book in the 
law school of the University of New York. 


The Law of Mines and Mining in the United 
States. By Daniel Moreau Barringer, A. M., 
LL. B., and John Stokes Adams, A. B., LL. B., 
of the Philadelphia Bar. Boston: Little, Brown 
& Co. 1897. 


This excellent work, which the authors have 
very appropriately dedicated to the Hon. Stephen 
Jchnson Field, justice of the Supreme Court of 
the United States, in recognition of his great work 
in the development and interpretation of the Min- 
eral Land Law, aims to give a complete and accu- 
rate statement of the special rules of law which 
have been deduced by the application of general 
rules to the questions that arise as to the rights 
and duties of miners and mine owners in their 
relation to the law, to one another, and to those 
in contact with whom they are brought by reason 
of the business of extracting the various kinds of 
valuable minerals from the earth. It has been the 
constant aim of the authors not only to clearly 
state the law as it is to-day, but to furnish the 
reader with every authority and important dictum 
in support of the statements contained in the text. 
In order to make it complete and comprehensive 
the authors have not confined the work to the law 
which is applicable only to any particular part of 
the country, or to mines of any particular kind, but 
have aimed to cover the field fully, dealing also 
with the law of those States where the common 
law of real estate ownership applies. It is there- 
fore of equal value as applied to the gold and sil- 
ver, as well as all other mines of the far west, the 
coal, iron, copper and lead mines of the eastern, 
central and southern States, and to oil and gas 
wells, or other mineral deposits, wherever found. 
Among many important chapters are those on 
Mining Leases, Incidental Rights and Obligations, 
Equitable Principles, and Rights of Those Who 
Work in Mines. Carrying out the intention to 
give everything that a lawyer may need, the 
authors have included an admirably conceived 
Geological Preface of some 75 pages descriptive of 
the various kinds of ore deposits in the United 
States possessing economic importance. This has 
not been written from the standpoint of the scien- 
tist, but in accordance with the authors’ idea that 
it will be impossible for the lawyer to appreciate 
many important legal distinctions which are based 
upon certain geological or physical differences, 
unless he has such a foundation of technical and 
practical preparation as is here afforded. The 
work throughout is thoroughly admirable, consti- 
tuting a really notable addition to legal literature, 
and a most valuable compendium on the subject 
of which it treats. 
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